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Women Development is the Development of Pakistan

The Gender Equity Programs seventh grant cycle aims to focus on the issues highlighted above
by engaging with women workers at the district level — both in terms of enhancing their skills,
while building an understanding around their rights. For the latter, sixteen advocacy campaigns
across Pakistan are to be undertaken. These will aim to build women workers awareness of rights
and increase their knowledge of labor laws, both in the formal as well as the informal sectors.
Engagements with employers to raise awareness around all relevant labor laws and the Sexual
Harassment Act 2010 is also envisioned to be part of these campaigns. These district-level
engagements will act as an impetus to mobilize women workers in policy advocacy efforts at the
provincial and further the national level. By enhancing knowledge of their rights, specific policy
demands will be articulated by the women workers and brought forth to propagate changes in
existing policies and legislations.

Moreover, HomeNet Pakistan will also be responsible to develop a standardized IEC material
package for the district level sub-grantees, which are to be used by the sixteen district partners at
the district-level conventions and other related activities.

HomeNet Pakistan will also be responsible for implementation of the District Advocacy Grant in
Lahore. To this end, HomeNet Pakistan is responsible for designing and implementing an
advocacy campaign by organizing women workers into groups and enhancing knowledge of their
labor rights. This would include engagements with women workers from both the formal as well
as informal sectors. As part of the sub-grant women workers will also be enabled to engage with
employers in the formal sector.

Through this initiative, woman workers from both the formal and informal sector will be brought
together on one platform — an innovative mechanism for their collective engagement. The sub-
grantee HomeNet will conduct a mapping exercise at sub-grant inception to ensure the district
level context is sufficiently reflected in the selection of women workers’ groups. Specific sub-
categories within the two sectors where women workers participate will be targeted and the
geographical spread of the workshops would correlate with the working women population split
in the target district.






Foreword

HomeNet Pakistan in collaboration with Aurat Foundation and The Asia Foundation under the
Gender Equity Programme Cycle 7 A, conducted a Gender Review of the existing labour laws
of the Pakistan analysing the prevailing state of affairs of women workers at large .

The purpose of the Review of the Labour Laws with Gender perspective was to undertake
analysis of labour laws at national and provincial levels with a gender lens i) to highlight the
existing lacunas in the labour laws ii) based on the analysis to underline the provincial laws ,
provincial labour frameworks, national frameworks and international commitments the exact
possible redressal/complaint mechanism for the women workers in formal and informal sector
iii) to highlight an over arching context analysis of the existing laws, polices, frameworks for
workers and their affect on women workers both in formal and informal sector and highlight the
existing gaps and lastly to recommend and develop the possibilities of bridging the gaps between
policies and its implementation frameworks ensuring maximum protection for women in labour .

The purpose of the analysis is to provide a detailed analysis of the Labour laws of the country
and highlight the existing lacunas. The analysis of the labour laws national and provincial
especially after the 18" Amendment will help refine the demands of the women workers which
will be put forth to push for the policy changes during the provincial and national consultations
to be organized by HomeNet Pakistan under the project. This information is considered of
crucial importance for HomeNet to devise strategies which may lead to the upgrading of the
working conditions of women workers. Gaining an understanding of the situation may lead to
advocacy and lobbying with the government for introducing better laws and remedies for the
marginalized section of the society and allowing for a process of negotiation of better terms and
conditions of work.

The Gender review of the Labour Laws has been gathered from top-line information based on
the post devolution provincial labour frameworks. And HNP intends to build on the information
gathered from the Analysis of Labour Laws to develop strategies to recommend and push
affirmative action women in labour. This would initiate dialogues with the policy makers,
provincial and district level stakeholders to fulfil the gaps and lacunas in the existing laws and
demand for new legislation ensuring protection form women workers from exploitation at all
levels.

It is hope that the Gender Review of the Labour Laws with gender perspective would enable to
start dialogue with relevant stakeholders including the media, in presenting issues of the women
workers in formal and informal sector and facilitate in building a conducive way for possible
implementation of labour laws, policies and suggest amendments in the existing laws.

Gender Review of the Labour Laws has been undertaken through detailed desk review of
existing literature, review of entire laws and policies, focus group discussions with the women



workers, current situation of law and implementation mechanism and key informant interviews
with important stakeholders including trade unions and workers federations.

HomeNet Pakistan
January, 2015
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Introduction

The existing labour laws in Pakistan had either been inherited from British India or were
promulgated almost four decades back when women’s participation in the labour market was
insignificant. Now, like in the other developing countries, women labour force participation
rate is rising gradually in formal and informal sectors of Pakistan’s economy® and it is
perceived? that these laws are gender blind. The present study examines federal and provincial
labour laws with gender lens and highlights legislative and implementation gaps in these laws.
It also puts forward recommendations for the policy makers and law makers for debate and
future course of action. The first chapter deals with the purpose, objectives and methodology of
the study. Second chapter provides analyses of the Constitution of Islamic Republic of
Pakistan, country’s international commitments and labour policies with gender perspective. It
also discusses 18™ Constitution Amendment and its impacts on labour legislation. Third
chapter of the study examines existing labour laws with gender lens, highlighting important
relevant provisions. Fourth chapter examines implementation of labour laws, particularly the
provisions relating to the women workers. The fifth chapter contains recommendations and
suggestions for the policy makers for legislative amendment and improvement of enforcement
mechanism.

1.1.  The Purpose of the Study

The purpose of this study is to analyse the existing labour laws of the country with gender
perspective, highlight gaps and suggest a way forward for the policy makers. The analysis of
the labour laws, especially after the promulgation of 18" Constitution Amendment and transfer
of labour legislation to the provinces, will help in raising new issues and aspects under various
labour laws and will help refine the demands of women workers. Gaining an understanding of
the situation may lead to advocacy and lobbying with the government for introducing better
policies and laws for improvement in working conditions, terms of employment, monetary
benefits, social protection and welfare measures for lady workers and devising remedies for
this marginalized section of the society through initiating the process of social dialogue.
‘Analysis of Labour Laws with gender perspective’ would also be of immense importance to
start dialogue with the media in presenting issues of the women workers in formal and informal
sector and thus will facilitate in building a conducive way for betterment at the workplace and
tackling the issues even beyond the workplace.

1 According to Pakistan Labour force Survey, female workforce participation rate in Pakistan was 15.6 % during
2012-2013.

2 There is general perception amongst the intelligentsia and advocates of gender equity that these laws do not
reflect the real needs of women workers, particularly, their physical and gender specific needs.
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1.2.  Objectives

o To highlight existing lacunas in the labour laws with a gender lens.

. To underline based on the analysis of Provincial laws , provincial labour frameworks,
national frameworks and international commitments the exact possible redressal
mechanism for the women workers in formal and informal sector

o To highlight an over arching context analysis of the existing laws, polices, frameworks
for workers and their affect on women workers both in formal and informal sector and
highlight the existing gaps.

o To recommend and develop the possibilities of bridging the gaps between policies and
its implementation frameworks ensuring maximum protection for women in labour.

1.3.  Methodology

The Analysis of labour laws /research has been undertaken through detailed desk review of
existing literature, review of entire laws and policies, focus group discussions with the women
workers, current situation of law and implementation mechanism and key informant interviews
with important stakeholders including trade unions and workers federations. Twenty workers
each from the following three groups were selected for focus group discussion:

@ formal workers in the urban and in the periphery of Lahore
(b) piece-rate and own account home-based workers in Lahore
() women workers working in other informal activities, like, trade.

The discussion and key informant interviews were conducted on the basis of designed
Questionnaire (Annex-1). The Questionnaire was designed after detailed consultation with a
team of experts from Home net Pakistan. The findings were presented before a national level
forum represented by prominent NGOs and their views were also incorporated. The study was
conducted under guidance, support and patronization of Home Net Pakistan.
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The Constitution, International Commitments and Policy Framework

2.1. The Constitution of Islamic Republic of Pakistan

The Constitution of Islamic Republic of Pakistan, 1973 guarantees the rights to education,
rights of the children, rights of women, rights of minorities and rights of all segments of
society. It ensures socio-economic and political independence and protects human rights to
decent employment, protection from all sorts of exploitation and social protection. Article 3
ensures elimination of all types of exploitation whereas Article 11 prohibits all kinds of
slavery, forced labour, bonded labour, human trafficking and child labour. Freedom of
association under Article 17 is considered as a fundamental right of the workers. Article 18 of
the Constitution of Islamic Republic of Pakistan provides for the freedom to enter any lawful
trade, profession or business to all the citizens without any discrimination. Article 25 of the
Constitution of Pakistan provides equal justice and equality of legal status among the citizens.
It also highlights equality of citizens and annunciate that there shall be no discrimination on
the basis of sex. Article 27 of the Constitution of Pakistan provides safe-guard against the
discrimination in service. If a citizen of Pakistan is qualified for appointment in the service of
Pakistan, he/she cannot be refused appointment merely on the ground of race, religion, cast,
sex, residence or place of birth.

Article 37 of the Constitution of Islamic Republic of Pakistan stipulates promotion of social
justice, eradication of social evils and ensures that State shall (e) make provision for securing
just and humane conditions of work, ensuring that children and women are not employed in
vocations unsuited to their age or sex, and for maternity benefits for women in employment”.
Article 38 guarantees promotion of social and economic well-being of the people, “equitable
adjustment of rights between employers and employees, and landlord and tenants, provision of
facilities for work and adequately livelihood with reasonable rest and leisure and to provide
all persons employed in the service of Pakistan or otherwise, social security by compulsory
social insurance or other means.

By guaranteeing basic fundamental rights to the workers and decent employment opportunities
for its citizens, children’s equal right to education, equality of gender in employment and at
workplace, workers’ right to unionize, safety at the workplace and harmonious relations
between the employers and workers, the Constitution of Pakistan, in fact, provides basis for
policy formulation and legislation in the field of labour. It implies that there should not be any
discrimination on the basis of sex, gender, origin, caste, creed and religion in provision of
basic rights. It also requires that the policies and laws of the country should be framed in such
a manner that the issues pertaining to vulnerable groups, their rights, privileges and attributes
attached to them due to their specific position recognized through international covenants and
enshrined in the Constitution are guaranteed.
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2.2. Important International Conventions

2.2.1. UN Conventions

2.2.1.1. Universal Declaration of Human Rights, 1948

Universal Declaration of Human Rights (UDHR), 1948 (Article-1) declares that all human
being are born free and equal in right and dignity. According to Article 2, the freedom and
rights are attributed to every individual without distinction of any kind, such as race, colour,
sex, language, religion, political or social origin etc. UDHR guarantees that no one shall be
held in servitude or slavery, all are equal before law, everyone has the right to own property,
everyone has freedom of thought, freedom to peaceful assembly and equal access to
employment. Everyone has the right to social security, right to work, right to join employment
freely, right to fair wages, equal pay for equal amount of work (in case of men and women),
right to rest, leisure, healthy working conditions and right to organize in the shape of trade
unions.

2.2.1.2. International Convention on Economic, Social and Cultural Rights, 1966

International Convention on Economic, Social and Cultural Rights, 1966 makes it clear that all
people have right of self determination and by virtue of that right they can freely determine
their political status and pursue for their economic, social and cultural development. The State
parties are required to take steps that these rights are protected through legislation or
administrative measures. Under Article State parties undertake to ensure the equal right of men
and women to the enjoyment of all economic, social and cultural rights set forth in the
Convention. The Convention recognizes the right to work for everyone, fair wages, equal
remuneration for work of equal value without discrimination of any kind, in particular, women
being guaranteed conditions of work not being inferior to those enjoyed by men with equal pay
for equal work, decent living, equal opportunities to be promoted in employment, rest, leisure,
reasonable limit of working hours, holidays with pay, safe and healthy working conditions,
right of everyone to form trade unions, right of everyone to social security and protection of
mothers during maternity.

2.2.1.3. International Covenant on Civil and Political Rights, 1966

Pakistan is signatory to International Covenant on Civil and Political Rights adopted by the
General Assembly of the United Nations on 19 December 1966. According to Article 1.1 of
the Covenant, all peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development. The Article 3 sets obligation of the States Parties to the present Covenant
undertake to ensure the equal right of men and women to the enjoyment of all civil and
political rights set forth in the present Covenant.
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2.2.1.4. Elimination of All Forms of Discrimination Against Women (CEDAW), 1979

On December 18, 1979, the UN General Assembly adopted a comprehensive treaty on
women’s rights entitled the United Nations Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW). This Convention represents a culmination of
efforts to develop an international legal framework of non-discrimination on the basis of sex,
and affirms non-discrimination and equality as significant human rights for women. Pakistan is
signatory to this Convention and thus is internationally committed to eliminate all forms of
discrimination on the basis of sex. According to Article 11 States Parties shall take all
appropriate measures to eliminate discrimination against women in the field of employment in
order to ensure, on a basis of equality of men and women, the same rights, in particular:

@ The right to work as an inalienable right of all human beings;

(b) The right to the same employment opportunities, including the application of the same
criteria for selection in matters of employment;

(c) The right to free choice of profession and employment, the right to promotion, job
security and all benefits and conditions of service and the right to receive vocational
training and retraining, including apprenticeships, advanced vocational training and
recurrent training;

(d) The right to equal remuneration, including benefits, and to equal treatment in respect of
work of equal value, as well as equality of treatment in the evaluation of the quality of
work;

(e) The right to social security, particularly in cases of retirement, unemployment,
sickness, invalidity and old age and other incapacity to work, as well as the right to
paid leave;

U] The right to protection of health and to safety in working conditions, including the
safeguarding of the function of reproduction.

In order to prevent discrimination against women on the grounds of marriage or maternity and
to ensure their effective right to work, States Parties shall take appropriate measures:

@ To prohibit, subject to the imposition of sanctions, dismissal on the grounds of
pregnancy or of maternity leave and discrimination in dismissals on the basis of marital
status;

(b) To introduce maternity leave with pay or with comparable social benefits without loss
of former employment, seniority or social allowances;

(c) To encourage the provision of the necessary supporting social services to enable
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parents to combine family obligations with work responsibilities and participation in
public life, in particular through promoting the establishment and development of a
network of child-care facilities;

(d) To provide special protection to women during pregnancy in types of work proved to
be harmful to them.

2.2.2. ILO Conventions
2.2.2.1. Equal Remuneration Convention (No. 100)

Pakistan has ratified ‘Equal Remuneration Convention, 1951(C-100)’ of ILO which under
Article, 2 requires that each Member shall, by means appropriate to the methods in operation
for determining rates of remuneration, promote and, in so far as is consistent with such
methods, ensure the application to all workers of the principle of equal remuneration for men
and women workers for work of equal value. Article 2 (2) further requires that the principle of
equal remuneration may be applied by means of:

@ national laws or regulations;

(b) legally established or recognized machinery for wage determination;

(c) collective agreements between employers and workers; or

(d) a combination of these various means.

2.2.2.2. Discrimination (Employment and Occupation) Convention (no. 111)

Pakistan has also ratified ‘Discrimination (Employment and Occupation) Convention, 1958
(C-111)’ according to which discrimination includes:

@ any distinction, exclusion or preference made on the basis of race, colour, sex, religion,
political opinion, national extraction or social origin, which has the effect of nullifying
or impairing equality of opportunity or treatment in employment or occupation;

(b) such other distinction, exclusion or preference which has the effect of nullifying or
impairing equality of opportunity or treatment in employment or occupation as may be
determined by the Member concerned after consultation with representative employers'
and workers' organizations, where such exist, and with other appropriate bodies.

The terms employment and occupation, for the purpose of this particular convention include
access to vocational training, access to employment and to particular occupations, and terms
and conditions of employment.

According to Article 2 of the Convention, each Member for which this Convention is in force
undertakes to declare and pursue a national policy designed to promote, by methods
appropriate to national conditions and practice, equality of opportunity and treatment in respect
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of employment and occupation, with a view to eliminating any discrimination in respect
thereof. Article 3 stipulates that each Member for which this Convention is in force undertakes,
by methods appropriate to national conditions and practice:

@) to seek the co-operation of employers' and workers' organizations and other appropriate
bodies in promoting the acceptance and observance of this policy;

(b)  to enact such legislation and to promote such educational programmes as may be
calculated to secure the acceptance and observance of the policy;

(c) to repeal any statutory provisions and modify any administrative instructions or
practices which are inconsistent with the policy;

(d) to pursue the policy in respect of employment under the direct control of a national
authority;

(e) to ensure observance of the policy in the activities of vocational guidance, vocational
training and placement services under the direction of a national authority;

0] to indicate in its annual reports on the application of the Convention the action taken in
pursuance of the policy and the results secured by such action.

Both the Conventions make it obligatory for the ratifying state to ensure through its policies
and plans of action that there is no gender discrimination in terms of wages and in terms of
provision of opportunities for employment and occupations, vocational training, skKill
development and vocational guidance.

2.2.2.3. ILO’s relevant Conventions-Ratified By Pakistan

The other ILO’s relevant Conventions ratified by Pakistan are C001 - Hours of Work
(Industry) Convention, 1919 (No. 1), C004 - Night Work (Women) Convention, 1919 (No. 4),
C041 - Night Work (Women) Convention (Revised), 1934 (No. 41), C089 - Night Work
(Women) Convention (Revised), 1948 (No. 89) and C081 - Labour Inspection Convention,
1947 (No. 81). Night Work (Women) Convention, 1919 (No. 04), under Article 3 states that
Women without distinction of age shall not be employed during the night in any public or
private industrial undertaking, or in any branch thereof, other than an undertaking in which
only members of the same family are employed. Night Work (Women) Convention (Revised),
1934 (No. 41) and C089, also prohibit employment of women without any distinction during
night in any public or private industrial undertakings. Labour Inspection Convention, 1947
(No. 81) makes it obligatory on the State Parties to make provisions for inspection of
workplace. Under Article 8 of the Convention, both men and women are eligible for
appointment to the inspection staff; where necessary, special duties may be assigned to men
and women inspectors. Conventions No. 87 and Convention No. 98 relating to right of
association and right to organize and bargain collectively are also applicable to the women
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workers. Under Convention 87, workers and employers, without distinction whatsoever, have
the right to establish and, subject only to the rules of the organization concerned, to join
organizations of their own choosing without previous authorization. Convention 98 provides
workers' and employers' organizations adequate protection against any acts of interference by
each other or each other's agents or members in their establishment, functioning or
administration.

2.2.2.4. 1LO Conventions Important for Women But Yet Not Ratified by Pakistan

Home Work Convention, 1996 (No. 177) relates to the equality of treatment between home
workers and other wage earners, taking into account the special characteristics of home work
and, where appropriate, conditions applicable to the same or a similar type of work carried out
in an enterprise. Equality of treatment shall be promoted, in particular, in relation to:

a) the home workers' right to establish or join organizations of their own choosing and to
participate in the activities of such organizations;

b)  protection against discrimination in employment and occupation;
c)  protection in the field of occupational safety and health;

d) remuneration;

e)  statutory social security protection;

f)  access to training;

g)  minimum age for admission to employment or work; and

h)  maternity protection.

Under Article 5 of the Convention, the national policy on home work is required to be
implemented by means of laws and regulations, collective agreements, arbitration awards or in
any other appropriate manner consistent with national practice. The Convention suggests that
appropriate measures be taken so that labour statistics include, to the extent possible, home
work. It also stipulates that national laws and regulations on safety and health at work shall
apply to home work, taking account of its special characteristics, and shall establish conditions
under which certain types of work and the use of certain substances may be prohibited in home
work for reasons of safety and health. Where the use of intermediaries in home work is
permitted, the respective responsibilities of employers and intermediaries shall be determined
by laws and regulations or by court decisions, in accordance with national practice. It also
provides for a system of inspection consistent with national law and practice and adequate
remedies, including penalties where appropriate, in case of violation of these laws and
regulations.
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Maternity Protection Convention, 2000 (No. 183), convention concerning the revision of the
Maternity Protection Convention (Revised), 1952, applies to all employed women, including
those in a typical forms of dependent work. The Convention has not been ratified by Pakistan.
According to the Convention, each Member shall, after consulting the representative
organizations of employers and workers, adopt appropriate measures to ensure that pregnant or
breastfeeding women are not obliged to perform work which has been determined by the
competent authority to be prejudicial to the health of the mother or the child, or where an
assessment has established a significant risk to the mother's health or that of her child. On
production of a medical certificate or other appropriate certification, as determined by national
law and practice, stating the presumed date of childbirth, a woman to whom this Convention
applies shall be entitled to a period of maternity leave with cash benefits not less than 14
weeks and the length of leave shall be specified by each Member to the ILO through periodic
reporting. Any employer shall not terminate the employment of women who is on maternity
leave and maternity should not become source of discrimination in employment. After return
from maternity leave, a woman shall be provided with the right to one or more daily breaks or
a daily reduction of hours of work to breastfeed her child.

Another important Convention, Domestic Workers Convention, 2011 (No. 189) is applicable
to all domestic workers under which it is obligatory upon the ratifying State to take measures
to ensure the effective promotion and protection of the human rights of all domestic workers,
as set out in this Convention and to take the measures set out in this Convention to respect,
promote and realize the fundamental principles and rights at work, namely:

(a) freedom of association and the effective recognition of the right to collective bargaining;
(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.

According to the Convention, each Member shall set a minimum age for domestic workers
consistent with the provisions of the Minimum Age Convention, 1973 (No. 138), and the
Worst Forms of Child Labour Convention, 1999 (No. 182), and not lower than that established
by national laws and regulations for workers generally. Each Member shall take measures to
ensure that work performed by domestic workers who are under the age of 18 and above the
minimum age of employment does not deprive them of compulsory education, or interfere with
opportunities to participate in further education or vocational training. According to Article 5
of the Convention, each Member shall take measures to ensure that domestic workers enjoy
effective protection against all forms of abuse, harassment and violence. Under Article 6 each
Member shall take measures to ensure that domestic workers, like workers generally, enjoy
fair terms of employment as well as decent working conditions and, if they reside in the
household, decent living conditions that respect their privacy.
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The above three conventions are very important for protection of working women, particular
for those who are involved in precarious employment, efforts, therefore should be made to
motivate the Government for ratification of all these conventions.

2.3. The Policy Framework
2.3.1. Labour Policy, 2002

Pakistan’s Labour Policy, 20023 underpinned the fundamental rights of labour as laid down in
the Constitution and international labour standards and provides for necessary framework for
evolving a sound and stable mechanism for ensuring core labour rights. The Policy stated that
“labour laws and system of labour administration in Pakistan will thus be brought in
conformity with these standards to meet national objectives and international obligations”. The
Labour Policy stressed upon “strengthening bilateralism, elimination of animosity and
antagonism by fostering a trust-relationship between employer and employee and promoting
social dialogue”. Believing that the role of the government in labour relations would be
restricted to that of a facilitator, the policy advocated bilateralism as its core element. “The
principles, objectives and action programme of the policy concentrated on the creation of
relationship of trust and cooperation between employer and employee under the strategy of
least intervention by the state”.

The Policy advocated promotion of healthy trade unionism, strengthening of social dialogue,
restructuring of labour judiciary, promotion of social safety nets through streamlining of the
social protection institutions, gradual extension of social protection to seasonal workers,
elimination of gender disparity, elimination of child labour and bonded labour, extending
coverage of labour laws to workers of informal sector, agriculture sector and home based
sector, regularization of contract employees, protecting interests of the workers in the event of
privatization, setting up of inter-ministerial committee to address challenges of globalization,
establishment of Tri-partite Health and Safety Council and measures for human resource
development and labour research. The policy focuses on a market oriented vocational training
and human resource development program through Public-Private Partnership for technical
and vocational training in multiple trades for new entrants. The policy also suggests measures
for capacity building and on-job training of the workers already in employment.

The Policy confirms the need to improve the role of contribution of women in the labour force
and to provide them equal opportunities for employment and making workplaces more
conducive for women workers. The policy stipulates provision of principle of equal pay for
work of equal value according to UN Conventions and ILO’s Convention 100. The policy
contained provisions for coverage to the contract workers, workers of informal sector, home
based workers and seasonal workers, of which most of them are women. Under the Policy,

3 The Policy was a result of tripartite consultation and reflected Government’s commitment towards changes in
the labour market due to a number of developments as a result of globalization.
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labour laws and social protection schemes would be applicable to the workers engaged in these
sectors, particularly, the lady workers which implies that fair wages, fair treatment in
occupation and employment, right to form unions, better working conditions and terms of
employment as stipulated in the UN Conventions, ILO Conventions and the Constitution of
Islamic Republic of Pakistan will be ensured for both men and women without any distinction.

2.3.2. Labour Protection Policy, 2005

Labour Protection Policy, 2005* stipulates that minimum and above minimum wages will be
paid on the basis of equal pay for equal work, and equal pay for work of equal value to men
and women in accordance with Convention 100 and 111. Under the policy, the Government for
the first time recognized the importance of sensitive issues like, sexual harassment and
violence against women at the workplace and showed its commitment for provision of better
arrangements, even at the workplace of the informal sector with improved working conditions,
maternity arrangements, code of conduct on sexual harassment, day care centre for their
children through necessary amendment in labour laws. Gender equality with regard to pay and
wages was referred to be a key component of the policy. The policy stressed the need to extend
implementation of labour laws and social protection to informal and agriculture sectors, where
women are employed in bulk. The policy also cleared the ambiguity of maternity leave which
is provided in two laws, namely, Maternity Benefits Ordinance and Provincial Social Security
Ordinance. The Policy makes it clear that the payment of wage equivalents® during the period
of maternity leave should be the responsibility of the Social Security Institution, and not the
responsibility of the employer, he/she rather has to ensure leave period entitlement and to keep
the job open for the returning worker on completion of maternity leave period. Payment of
wages to the lady workers on maternity leave, in case an establishment is not registered under
social security scheme, is the sole responsibility of the employer.

The Policy advocated promotion of healthy trade unionism, strengthening of social dialogue,
restructuring of labour judiciary, promotion of social safety nets through streamlining of the
social protection institutions, gradual extension of social protection to seasonal workers,
elimination of gender disparity, elimination of child labour and bonded labour, extending
coverage of labour laws to workers of informal sector, agriculture sector and home based
sector, regularization of contract employees and protecting interests of the workers in the
event of privatization.

2.3.3. Labour Inspection Policy, 2006

Labour Inspection Policy “outlines a range of new and innovative approaches to labour

4 The Policy was developed by the Policy Planning Cell established in the Ministry of Labour, Manpower and
Overseas Pakistanis, Government of Pakistan; this cell also drafted Labour Inspection Policy and position papers
on various labour issues.

5 Payment of wage equivalents implies payment of wages to the eligible women workers during leave period
equal to the wages they were getting while at work.

18 | Gender Analysis of Labour Laws



inspection that are flexible, transparent, fair and impartial, and make the best use of limited
inspection resources. The Policy supports the extension of inspection activities beyond formal
sector enterprises to ensure that labour protection services are made available to all workplaces
in all sectors”®. It promotes licensing and accreditation agreements with the private bodies in
provision of labour inspection services. The policy supports bilateralism through promotion of
cooperation and harmony between the management and the workers. The scope of Inspection
Policy is on prevention, protection and improvement in following three main areas:

i) “The terms under which workers are employed including wages, hours of work, allowances,
leave, and other benefits established by law or agreements including protection against unfair
dismissal and protection against victimization.

ii) The conditions under which work takes place with regards to the safety of the worker and
the action required to identify, eliminate, minimize and control safety hazards concerning
machinery and equipments, work processes and substances, including chemicals.

iii) The general environment in which work takes place with regard to heat and ventilation,
dust, noise, illumination and related factors likely to contribute to illness or disease arising
from the workplace”.

The policy advocates the extension of labour protection and inspection services to all the
sectors and workplaces having employee-employer relationship’. All mine workers, employees
of banking sector, transport workers, informal sector workers and employees of a number of
categories which are not covered presently shall be brought under the ambit of social
protection schemes. It enunciates extension of labour inspection to the informal sector,
meaning thereby to improve working conditions, health and safety, terms of employment and
social protection in the informal workplaces where most of the women are employed or self-
employed.

Unfortunately, Labour Protection and Inspection Policies could not be implemented on ground

and remained in the shelf, but by incorporating most of the elements of UN Conventions and
Conventions of the ILO ratified by Pakistan paved a way forward for the policy makers to
consider these issues as an integral part of all future interventions in the field of labour.

2.3.4. Labour Policy, 2010

Labour Policy, 2010 announced with the understanding that there was “an urgent need to
revitalize the economy through sustained efforts to increase productivity and promote
investment for generation of maximum employment opportunities. There was an equally

6 Government of Pakistan, Ministry of Labour, Manpower and Overseas Pakistanis, Islamabad

7 By extension of protection of labour laws implies that sectors, like agriculture, service sector and informal
sector, which were not covered under labour laws would be brought under these laws and workers engaged in
these sectors will be benefited in terms of their legal labour rights and social protection.
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genuine requirement to create among workers and employers, a better awareness of their
obligations to these national objectives. The government recognized that workers and
employers must enjoy reasonable benefits as can be sustained by the economy without causing
a set-back™®.

The Policy touches following broad areas:

“1) Workers’ right to form unions should be protected and an institutional framework be made
available to foster close cooperation between workers and employers at establishment level.

i) Equitable adjustment of rights between workers and employers should be ensured in an
atmosphere of harmony, mutually beneficial to the workers and the management.

iii) Consultation between workers and employers on matters of interest to the establishment
and welfare of workers should be made more effective.

iv) Adequate security of jobs should be available to the workers and it will be ensured that
grievances are redressed expeditiously.

v) Conditions should be created that workers and employers are committed in enhancing the
labour productivity.

vi) Promotion to higher jobs should be ensured at all levels based on suitability and merit and
for this purpose arrangements for in-service training would be made.

vii) Facilities for proper matching of job opportunities and the job seekers shall be
strengthened and standard procedures be streamlined.

viii) Social insurance schemes to be further strengthened.
ix) Just and humane conditions be guaranteed to all workers.
X) Forced labour in all its forms to be eliminated.

xi) Provisions relating to the employment of children to be strictly adhered to and be
enforced.”

In this backdrop, the labour policy addresses four major areas; legal framework, advocacy,
skill enhancement and employment and export of labour force. Like the previous policy, it also
announced consolidation and rationalization of labour laws. It advocated universal /voluntary
coverage of old-age benefits and health services. Issuance of smart cards to the registered
workers under EOBI for provision of benefits under different labour welfare schemes,
enhancement of minimum wage, women empowerment and gender equality, coverage of
home-based workers, withdrawal of young persons and children from hazardous working

8 “Government of Pakistan, Ministry of Labour, Manpower and Overseas Pakistanis , Islamabad”
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conditions, protection for mine workers, eradication of bonded labour, suitable legislation for
construction workers, regulation of contract workers, extension of coverage of “Workmen
Compensation Act, 1923” to agriculture workers, establishing tri-partite national council on
health and safety, activation of “Pakistan Tripartite Labour Conference and Standing Labour
Committees” and expansion of the scope and coverage of EOBI, Social Security and Workers’
Welfare Fund are important features of the policy.

2.3.5. Women Workers and Labour Policies

The proceeding sections highlight important provisions of the labour policies during the last
fifteen years in Pakistan. How these policies have been able to address the concerns of women
workers in the light of UN Conventions, ILO Conventions ratified by Pakistan and the
Constitutional of Islamic Republic of Pakistan is being discussed in this section.

An overview of all these policies shows that these policies were announced after a number of
international developments, like, globalization of the nineties, privatization and deregulatory
policies of the eighties and thus reflect the Government’s stance to deal labour issues in a more
pragmatic manner. Employers and workers were considered two important and proactive
partners of the industrial relation system and the role of the Government was restricted to a
facilitator rather a regulator of industrial relations in the past. The emphasis on employment
promotion, skill development, social dialogue and facilitation to the employer.

The Labour Policy, 2002 focused on promotion of healthy trade unionism, strengthening of
social dialogue, extension of social protection, elimination of gender disparity, elimination of
child labour and bonded labour, extending coverage of labour laws to workers of informal
sector, agriculture sector and home based sector and facilitation for market oriented vocational
training and human resource development program through Public-Private Partnership.
However, there was no specific provision in the Labour Policy, 2002 ensuring that there would
be no discrimination in occupation and employment and specific arrangements for the lady
workers employed even in the formal sector of the economy as stipulated in international
Conventions ratified by Pakistan and the Constitution of the Islamic Republic of Pakistan. The
Policy suggested coverage of home based workers and workers of informal sector under labour
laws and social protection schemes but did not devise any special strategy to provide coverage
and protection to the women involved therein as a chunk of women labour force is involved in
these sectors. Similarly, the policy is also silent on the skill development and on job training of
the women workers.

The Labour Protection Policy, 2005 covers most of the provisions of the UN Conventions and
ILO Conventions ratified by Pakistan. It promoted gender balancing, health and safety at
workplace, improvement of workplace of the informal sector, appointment of lady inspectors,
facilitation for women employment, etc. It however, did not contain any specific provision for
the lady workers to enjoy right of association and the right to bargain collectively in free and
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fair manner and at par with men as provided under the UN Human Rights Declaration and ILO
Conventions 87 and 98 and also failed to devise any strategy to ensure implementation of pro
women provisions of the Policy and labour laws.

Labour Inspection Policy, 2006 enunciates extension of labour inspection to the informal
sector, meaning thereby to improve working conditions, health and safety, terms of
employment and social protection in the informal workplaces where most of the women are
employed or self-employed. The Policy did not focus on the inspection of the women related
legal provisions. The policy relied on facilitation of the employer and guidance and educating
them rather than on scrupulous implementation of labour laws.

Labour Protection Policy and Labour Inspection Policy were drafted by the Policy Planning
Cell in the then Ministry of Labour, Manpower and Overseas Pakistanis after consultation and
deliberation with partners. Ironically, no action plan and implementation mechanism was
developed to enforce the implementation by the Federal Government, both the policies,
therefore, could not be implemented on ground.

Labour Policy, 2010 contained provisions regarding steps for improvement in working
conditions, health and safety at the workplace, coverage of labour laws and social insurance
schemes to the informal sector and home based sector, voluntary registration with EOBI,
developing labour market information mechanism and enterprise development, etc. Under the
Policy, women workers would benefit from the application of ILO Convention on Equal
Remuneration, 1951 (No. 100), ratified by Pakistan in 2001. Minimum and above-minimum
wages would be ensured on the basis of equal pay for equal work, and equal pay for work of
equal value, as between men and women, in accordance with Pakistan’s obligations under ILO
Conventions 100 and 111concerned with equality and non-discrimination respectively. Women
would also benefit from better information concerning their working conditions and
arrangements in the informal economy, from improved maternity arrangements, codes of
conduct relating to sexual harassment and, where possible, day care arrangements for their
children. The Government recognized under utilization of women human resource potential in
the economy and showed its commitment to re-examine existing legislation to ensure that
women are not denied access to suitable jobs that are arising due to Pakistan’s changing labour
markets.

The Labour Policy touched main areas of women workers’ concern, however, could not give
any action plan and time frame for enforcement due to 18" Amendment. The provinces did not
find it binding upon them after devolution and the objectives of the Policy could not be
realized.

The UN Conventions and ILO Conventions ratified by Pakistan focus on main issues
confronted by women in the labour market which include, employment, vocational training,
discrimination in employment, discrimination in wages, discrimination in promotion in
employment, working conditions, rest, working hours, paid holidays, maternity leave and
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benefits, right of association and collective bargaining and coverage under social protection
schemes. All the Policies, except, Policy of 2010, addressed these issues in a general way.
They did not take the issues keeping in view the problems and issues confronted to the women
workers. For instance, they talked about strengthening healthy trade unions activities, but did
not talk about women’s participation in unions and also about promotion of female trade
unions. Similarly, the Policies recognized the importance of vocational training and
employment promotion but did not mention anything specific to women workers in this regard.
Even the Labour Policy, 2010 was unable to highlight any solid steps in these areas and also on
social protection and maternity benefits.

No doubt, the policies were formulated after vide scale consultation with the stakeholders, the
provisions regarding women however reflect that only ILO Conventions, more particularly C-
100 & C-111 were taken into account during the drafting. The policies did not give exact
reflection of our international commitments, particularly, UNDHR, ICESCR, ICPCR and
CEDAW.

The policies recognize the importance of women workers in the economy and the challenges
with respect to working women in home based, informal, agriculture sectors and also
suggested coverage of these sectors under labour laws ans social protection schemes but did
not provide any framework or recommendation for ratification of relevant ILO Conventions C-
177, C-183 and C-189.

2.4. 18" Constitution Amendment

As a result of 18" Constitution Amendment during 2010, the Concurrent Legislative List was
abolished and the following matters pertaining to labour were transferred to the provinces:

26. Welfare of labour; conditions of labour, provident funds; employers’ liability and
workmen’s compensation, health insurance including invalidity pension, old age
pensions.

27.  Trade unions; industrial and labour disputes.

28.  The setting up and carrying on of labour exchanges, employment information bureaus
and training establishments.

30. Regulation of labour and safety in mines, factories and oil-fields.

After the devolution, all the functions relating to labour transferred to the provinces and they
are independent in respect of labour legislation whereas international treaties, conventions,
agreements and international arbitration® become a part of the Federal Legislative List and
federation is now responsible for monitoring of labour laws from international angle and

% In the Fourth Schedule of the Constitution of Islamic Republic of Pakistan, in Part I, entry 32 substituted by the
Constitutional (Eighteenth Amendment) Act, 2010.
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coordination of labour legislation in provinces.
According to Article 270 AA of the Constitution (Eighteenth Amendment) Act, 2010, clause

“(6) Notwithstanding omission of the Concurrent Legislative List by the Constitution
(Eighteenth Amendment) Act, 2010, all laws with respect to any of the matters enumerated in
the said List (including Ordinances, Orders, rules, bye-laws, regulations and notifications and
other legal instruments having the force of law) in force in Pakistan or any part thereof, or
having extra-territorial operation, immediately before the commencement of the Constitution
(Eighteenth Amendment) Act, 2010, shall continue to remain in force until altered, repealed or
amended by the competent authority.

(7) Notwithstanding anything contained in the Constitution, all taxes and fees levied under any
law in force immediately before the commencement of the Constitution (Eighteenth
Amendment) Act, 2010, shall continue levied until they are varied or abolished by an Act of
the appropriate legislature.”

The existing labour laws remained in the field due to above Constitutional protection. In the
wider context of Constitutional provisions, the provinces are now independent to frame new
legislation or to adopt the already available national labour laws. Evidently, the existing labour
laws came into being as a result of hard efforts and also have a long history of legislation
behind them. The provinces, therefore, find difficulty in drafting new laws and rather are
relying on the available labour laws through adoption and amendments.
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An Overview Of Labour Laws And Gender Gaps
3.1. The Apprenticeship Ordinance, 1962

Apprenticeship Ordinance makes provisions for promoting, developing and regulating
systematic apprenticeship programmers in the industries and for securing certain minimum
standards of skills. According to the Ordinance, “apprentice” means a person undergoing
training through the system of apprenticeship. The Ordinance is applicable on the industrial
establishments covered under Industrial and Commercial Establishments Employment
(Standing Orders) Ordinance, 1968. There is provision (Section-3) for constitution of tripartite
advisory bodies at provincial and regional levels to advise the Government and Authority on
matters relating to apprenticeship. Apparently, there is no anti women provision in the law,
however, there is need to look into whether proper representation to women is given in the
advisory bodies and why women are not taken as apprenticeship in the industrial
establishments and why the law does not contain any specific provision for promotion of
women as apprentices under systematic apprenticeship programme.

3.2. The Bonded Labour System (Abolition) Act, 1992

Bonded labour prevails in informal and agriculture sectors. The “Bonded Labour System
(Abolition) Act, 1992” abolishes bonded labour and provides for rehabilitation of the freed
bonded labourers and their families. Under Section 2 (f) of the Act family means.-

Q) in case of a male bonded labourer, the wife or wives and in case of a female bonded
labourer, the husband of the bonded labourer; and,

(i)  the parents, children, minor brother and unmarried, divorced or widowed sisters of the
bonded labourer wholly dependent on him;

Being vulnerable, women are the most affected segment under the bonded labour system.
Unfortunately, there is nothing specially mentioned about women in this law. The law is being
administered through District Vigilance Committees (DVCs) and the representation of women
in DVCs is nominal except a nomination from All Pakistan Women Association (APWA)°,

3.3. The Employment of Children Act, 1991

Employment of Children Act, 1991 prohibits employment of children in certain occupations
and to regulate their employment in other. The law prohibits employment of children in
occupations set forth in Part 1 of the Schedule and or any processes set forth in Part 11 of the
Schedule. Both parts of the Schedule do not contain domestic child work where most of girl

10 Rule 6 of Bonded Labour System (Abolition) Rules, 1995
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child are engaged. Similarly, Proviso of Section 3 of the Act exempts the processes carried on
by the occupier with the help of his family (girls are more likely to be engaged in family
business rather than boys). Section 5 of the Act deals with constitution of committees on the
rights of the child at the national and provincial levels. The law is silent about the
representation of women in these committees.

3.4. The Factories Act, 1934

Factories Act, 1934 deals with working conditions in factories. The Act contains various
provisions regarding working hours, conditions at the workplace, health and safety, fencing of
machinery, rest interval, medical care, working hours for adolescent and women, prohibition of
employment of children, overtime, holidays, leaves etc. Under ordinary circumstances, it
applies where manufacturing process is going on and at least ten workers are employed on any
day during the preceding year!'. Under the Act every person whether employed directly or
through a contractor is a worker. There are certain special provisions regarding women. For
instance, under section 27 (2) no women and child is allowed in any factory to clean, lubricate
or adjust any part of machinery while that part is in motion, or to move between moving parts
or between fixed and moving parts of any machinery which is in motion. Under Section 45
women are protected against exemption of daily hours as provided under Section 36. Women
are also exempted to work in factories before 6 A.M. and after 7 P.M. However, if employer
provides the transport facilities, women with their consent, work till 10 P.M*?. Section 33-Q
relates to establishment of day care centre and requires from the employer employing more
than 50 lady workers to provide separate room for the children under the age of 6 years.
Section 33-F stipulates that women will not lift or carry excess weight which may likely to
cause injury. Under Section 32 women and children are prohibited to work in any part of a
factory pressing cotton in which cotton opener is at work. Under Section 21 separate urinal and
latrine are required to be provided for male and female workers by the occupier. Under
“Factories Canteen Rules, 1959 a factory where canteen is applicable, is required to provide
separate dinning-table /facility to women workers.

3.5. The Protection Against Harassment of Women at the Workplace Act, 2010

Protection Against Harassment of Women at the Workplace Act, 2010 is an Act to make
provisions for the protection against harassment of women at the workplace. Under section 3
(1) of the Act each organization shall constitute an Inquiry Committee within thirty days of
enactment of the Act which

(2) shall consist of three members of whom at least one member shall be a woman.

11 Under special circumstances, the Government is authorized to make the law applicable to the factories
engaging even less than ten workers.

2The amendment in the Factories Act was made through Finance Act, 2006 which later on was declared null and
void by Lahore High Court.
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3.6. Laws on Industrial Relations

Industrial Relations laws deal with regulation of industrial relations and registration of trade
unions in the industrial and commercial establishments in the country. Industrial Relations Act,
2012” a federal law, under Section 3 provides that in the establishment where women are also
employed, the trade union shall include the women in the executive body of the said trade
union with the same proportion in which they are employed in the establishment.

The Sindh Industrial Relations Act, 2013 under section 3 also provides that in the
establishment where women are also employed, the trade union shall include the women in the
executive body of the said trade union with the same proportion in which they are employed in
the establishment.

There is no such provision in the Punjab Industrial Relations Act, 2010, the Khyber
Pakhtunkhwa Industrial Relations Act, 2010 and in the Baluchistan Industrial Relations Act,
2010%3.

3.7. The Maternity Benefits Ordinance, 1958

Maternity Benefits Ordinance, 1958 applicable to the whole of Pakistan, consolidates the law
relating to employment of women in establishments. Section 3 of the Ordinance states that “no
employer shall knowingly employ a woman and no woman shall engage in employment in any
establishment during the six weeks following the day on which she is delivered of a child”.
Under section 4 of the Ordinance she is entitled to, and her employer shall be liable for, the
payment of maternity benefits at the rate of her wages last paid during the period of six weeks
immediately preceding and including the day on which she delivers the children for each day
of six weeks succeeding that day. Under the Ordinance lady worker, if she delivers a baby, is
entitled to 12 weeks maternity leave (six weeks before and six weeks after she gives birth) on
full pay. No notice of dismissal shall be issued under Section 7 of the Ordinance when a
woman absents herself from work in accordance with the provisions of this Ordinance. Under
Section 14, the law requires from an employer to exhibit in a conspicuous manner an abstract
of the Ordinance and the rules there under in the regional language. The law does not contain
provisions in case employer discriminates a lady worker in reproduction as covered under
CEDAW. It is also silent on paternity benefits.

3.8. The Mines Act, 1923

Mines Act, 1923 relates to working conditions in mines. The law contains provisions for health
and safety, working hours, rest interval, holidays, overtime, medical etc. for the benefits of
mine workers. The Act, under Section 23-C prohibits employment of women below the ground
and prohibits work by women in a mine above the ground between hours of 7 pm and 6 am.

13 There is a strong need to incorporate pro-women provisions in laws on industrial relations as through trade
unions women can raise their voice and to fight for their basic legal rights.
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3.9. The Mines Maternity Benefits Act, 1941

Mines Maternity Benefit Act, 1941 regulates the employment of women in mines for a certain
period before and after child birth to provide for payment of maternity benefit to them. Section
3 of the Act states that “no owner or manager of a mine shall knowingly employ a woman and
no woman shall engage in employment in any mine during the six weeks following the day on
which she is delivered of a child”. Under section 4 of the Act she is entitled to leave of absence
in pregnancy and after delivery. Under section 5 of the Act, she is entitled to maternity benefits
I.e. a payment at the rate of last pay drawn during the six week immediately preceding and
including the day of her delivery and for each day of the six weeks following her delivery.
Under Section 16, the law requires from an employer to exhibit in a mine an abstract of the
Ordinance and the rules there under in the regional language. The law does not contain
provisions in case employer discriminates a lady worker in reproduction as covered under
CEDAW. The Act is silent on paternity benefits.

3.10. The Employees’ Old-Age Benefits Act, 1976

Employees’ Old-age Benefits Act deals with provision of old-age pension, invalidity pension,
widow’s pension, survivor pension, disability pension and death grant against a contribution of
7 percent of employees wages (6 % by the employer and 1 % by employees). Under Section 1
(4) of the Act, the scheme is applicable to every industry or establishment wherein five or
more persons are employed by the employer directly or through any other person whether on
behalf of himself or any other person. According to Section 22 (1) an insured person shall be
entitled to monthly old-age pension at the specified rate. Although there is no separate
provision for lady workers but the law covers all men and women employed whether directly
or through any other person for wages or otherwise. Under the voluntary registration scheme, a
self-employed, home-based worker, contract worker, piece-rate worker and even domestic
worker can register himself/herself against 7 % contribution of the minimum wage®*.

3.11. The Shops and Establishment Ordinance, 1969

Shops and Establishment Ordinance, 1969 deals with working conditions in shops and
establishments. The Ordinance envisages provisions of working hours, health and safety at
workplace, rest interval, holidays, overtime and medical coverage for the workers engaged in
shops and establishments. The law does not contain any special provision regarding
employment of female workers; their timing, workplace requirement, separate dinning, urinal,
latrine, rest place, maternity benefits and other facilities to them.

3.12. The Employees’ Social Security Legislation

1 There is a need to work for registration of Home based workers under the sachem so that the benefits in
shape of pension can be transferred to home based workers also.
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Provincial Social Security Ordinance, 1965 deals with provision of benefits to the registered
employees and their dependants in the event of sickness, maternity, employment injury or
death or for matters ancillary thereto!® against a contribution of 6% of the employee’s wages
by the employer. Secured lady workers can get a variety of benefits under the social security
scheme, like, sickness benefits, death grant, medical care during sickness and maternity,
medical care of dependants, disablement gratuity, survivor’s pension etc. A secured woman
worker is entitled to get maternity benefits under Section 36 of the “Provincial Employees
Social Security Ordinance, 1965” and medical care during sickness and maternity under
Section 38 of the Ordinance, Ibid. Under Section 37, where husband of secured woman dies,
she is entitled to receive “idaat”'® benefit equal to the daily rate of her wages during the period
of confinement. The law has wider coverage and scope as according to its Section 1(3) the
Government is empowered to apply it to such areas, classes of persons, industries or
establishments, from such date or dates and with regard to the provision of such benefits as
Government may by notification, specify in this behalf. Under self-assessment scheme an
employer can contribute a fixed amount in respect of its employees to avoid any intervention
of the Government officials.

3.13. The West Pakistan Industrial and Commercial Establishments (Standing Orders)
Ordinance, 1968

West Pakistan Industrial and Commercial Establishments (Standing Orders) Ordinance, 1968
guarantees terms of employment, gratuity, bonus and disciplinary proceedings in case of any
allegation of misconduct on the part of a worker. The law is applicable to the establishments
employing at least 20 workmen. There is no specific provision in this law to address the issues
pertaining to women workers.

3.14. The Road Transport Workers’ Ordinance, 1961

Road Transport Workers’ Ordinance, 1961 relates to working conditions for the employees in
public vehicles and vehicles used for commercial purposes. A number of lady workers during
the recent years have been engaged in the road transport sector. They are engaged in offices,
ticket counters and even on the transport as hostesses but the law does not contain any special
provision for working conditions and issues connected with their biological needs?’.

3.15. Laws Relating to Wages

Laws relating to wages are; Payment of Wages Act, 1936, Minimum Wages (for Unskilled)
Workers Ordinance, 1969 and Minimum Wages Ordinance, 1961. These laws fix minimum

15 It is in the Preamble of the Provincial Employees Social Security Ordinance, 1965.

16 «“Iddat” is a period of (4 months) confinement of a widow in home after the death of her husband.

1" There is a need to work for protection and welfare of the women workers engaged in different capacities in the
transport sector as they are more vulnerable in terms of exposure, health hazards, harassment, financial
exploitation, etc.
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wages for the unskilled workers and for different categories of the workers in various
industries. Payment of Wages Act prescribes the way of payment of wages and explains the
procedure for lodging of complaints if wages are delayed, paid less or not paid by the
management. Although, the law does not have any provision against women workers,
however, at the same time it does not have anything specific or special for them also.
Minimum Wage Boards with tripartite representation are established at provincial level to fix
wages for workers of various categories in different industries where representation of women
is negligible.

3.16. The Workmen’s Compensation Act, 1923

Workmen?® Compensation Act, 1923 deals with compensation to the workers or their heirs in
case of injury or death at the workplace. The law does not contain any special provision
regarding women workers'®. Under section 2 (n), workman means any person (other than a
person whose employment is of a casual nature and who is employed otherwise than for the
purpose of the employer’s trade or business). It implies that casual workers are not covered
under the Act and employment of women is casual in most of the cases.

3.17. The Workers’ Welfare Laws

Under the Workers” Welfare Ordinance, 1971 workers of industrial and commercial
establishments are provided with houses, flats, plots, marriage grant, death grant and talent
scholarships for their children. Their children can get free education in the schools of Workers
Welfare Boards. Under Companies Profits (Workers’ Participation) Act, 1968 5% of the net
profit of the companies is being distributed to the eligible workers. Workers’ Children
Education Cess, 1972 also deals with provision of teaching aid and other facilities to the
schools out of the fund created on the basis of the contribution made by the industrial
establishments. Although not specified, lady workers can benefit from these schemes if they
are employed on regular basis.

3.18. Women Workers And Limitation Of Existing Labour Laws

The UN Human Rights Declaration, ICPCR, ICESCR, CEDAW and ILO Conventions C-100
& C-111 focus on the issues confronted by women in the labour market which include,
opportunities of employment, vocational training, discrimination in employment,
discrimination in wages, discrimination in promotion, working conditions, rest, working hours,
paid holidays, maternity leave and benefits, freedom of association and social protection. An
overview of existing labour laws of Pakistan shows that in general there is no provision in any

8 Workman implies any person employed whether man or woman.

1% The number of compensation cases in respect of women workers the courts of Workmen Compensation is
negligible which requires special attention of the researchers and NGOs working in the field to deliberate and
initiate any scheme to highlight this aspect.
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labour law which goes against Conventions, but at the same time, these laws do not contain
any single provision indicating equal remuneration for equal value of work for both men and
women as committed by Pakistan in Convention 100. Similarly, there is no separate law or any
legal provision in any labour law clearly indicating that there is no discrimination in respect of
employment and occupation for both sexes. Women lag behind their male counterparts in
terms of employment opportunities, vocational training, representation in trade union and there
is no law or any provision in any of the law to promote women in all these area.

Labour laws of Pakistan lack both scope as well as coverage. For instance, Factories Act is not
applicable to the industrial establishments employing less than ten workers. Standing Orders
Ordinance is applicable to the establishments employing twenty or more workers. Maternity
Benefits Ordinance is generally applied to the factories. Number of commercial establishment
is increasing gradually and more and more lady workers are employed over there, however,
they do not get benefits otherwise entitled to them if employed as regular workers in the
industrial establishments.

Transport sector has also expanded during the last two decades. A number of women are
employed there as receptionists, clerks, hostesses, supervisors and attendants but they are
deprived of their legal rights, like maternity benefits, exemption from night duty, separate bath
rooms and dinning place etc. due to lack of provisions under the Road Transport Workers
Ordinance, 1961.

Social security, old-age coverage and benefits from Workers Welfare Fund are restricted to the
regular and permanent workers. Most of the women are employed temporarily and in the
informal and home-based sectors where these laws are not applicable.

Labour laws of the country needs overhauling, updating, simplification, consolidation and
rationalization. There are different laws for the employees working in the shops and
establishments and that of the industrial establishments. As a result, rights and privileges of the
employees of industrial workers cannot be compared with that of the workers of shops and
commercial sector. Some of them also overlap, for instance, maternity benefits provided under
Maternity Benefits Ordinance and Provincial Employees Social Security Ordinance.

Most of the women employment is on temporary basis, contract basis and on piece rate basis.

The majority works in the informal and home-based sector where working conditions, health
and safety and work environment are not good. The coverage of labour laws, maternity
benefits and social security are restricted to the formal employment. Agriculture sector, where
54 % of women are engaged, falls outside the scope and protection of labour laws.

Lack of awareness about labour laws is also one of the reasons of non implementation of
provisions regarding women workers. For instance, lady workers are engaged on temporary
jobs and are not being regularized as required under Standing Orders Ordinance. As a result,
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they are deprived of various welfare measures, bonus, gratuity, maternity benefits, legal rights
and social security. According to Factories Act, all workers, whether employed directly or
indirectly, are entitled to legal rights but due to lack of awareness among the workers
managements do not consider piece rate workers and contract workers for these benefits.
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CHAPTER-4

Implementation Status of Labour Laws

The contents of this chapter are based upon the findings of the focused group discussion
arranged with the women formal workers in the urban and in the periphery of Lahore, women
piece-rate and own account home-based workers in Lahore and women workers working in
other informal activities, like, trade. A sample of twenty each was selected from each category.
The Chapter also contains the findings of the key informant interviews with from amongst the
important stakeholders including employers, Government Officials and trade unions
leadership. The focused discussion and key informant interviews were conducted on the basis
of structured questions prepared after detailed consultation with the team from Home Net
Pakistan.

4.1. Formal Sector Lady Workers

The first focused group discussion was conducted with the lady workers of the formal sector
selected from the surroundings and periphery of Lahore. These women workers were engaged
in the garment sector. They were involved in stitching of garments and packing. The ages of
these workers vary from 16 to 25 years. Some of them were working with the present
managements for the last more than 4 years, however, they were not regularized. There was no
practice of issuing appointment letters to the lady workers. The female workers engaged in
stitching were working on piece rate basis whereas the unskilled female workers were working
on fixed wage basis. Both categories were engaged in their work for years but without any
promotion or upward mobility. None of them get bonus or any other benefits except wages.
They did not get any on job training also.

A group of women workers also informed that there were two unions in the factory, one of
them was also a CBA, but none of them took lady workers as their member or office bearer.
The union did not approach them as they were engaged in temporary sort of work. They also
informed that the factory is also employing few ladies who work in the office, but, they were
also not member of any of the unions. During the discussion, one of the lady worker informed
that they also approached the CBA for their rights and benefits for the leadership remained
silent.

The group told that they had to work for more than 10 hours in a day. Sunday was holiday but
lady workers being on piece rate and temporary employment did not receive any wages for
Sunday. The lady workers did not get any benefit in terms of subsidized food from the factory
run canteen or from the fair price shop. There was one bath room for more than fifty women.
No transport was provided to the workers for their movement to and from the factory. Health
and safety measure at the workplace were not made. The attitude of the management was not
also good for the lady workers. They call them contractor’s labour force. If they had to take
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leave due to some urgency or illness contractor usually hire other women workers in their
place. The lady workers have not been given any specific treatment as per available labour
laws, like day care center and other arrangements. They did not have the knowledge whether
any inspector from Labour Department ever visited the factory or not.

The unskilled workers involved in packing informed that they were getting monthly wages at
the rate of Rs. 9000/- per worker. They were not registered with EOBI &PESSI. They even did
not get any benefit from the Government and from the factory management. The way to the
workplace is also not safe and women had to face a number of hazards during their journey to
and from the workplace.

The workers involved in stitching were receiving wages above the minimum wage. Some of
them were getting more than Rs. 15000 per month. But their working hours, working
conditions and terms of employment were not favourable. They were not registered with
PESSI & EOBI. Due to tough working conditions some of them were thinking to start their
own business if facilitated in terms of loan and linkages with the market.

4.2. Informal Sector Women Workers

During the focused group discussion, the lady workers from the informal sector informed that
they had to work for long hours for nominal wages. Most of them were engaged on temporary
basis, piece-rate basis and casual tasks. They worked in the factories where manufacturing
processes like, stitching, sox manufacturing, embroidery, box making, plastic molding and
fabrications were carried out. The manufacturing processes usually involve 7 to 20 workers,
depending upon the amount of work load. Ten out of twenty were working in the factories of
their relatives. They got job through personal contacts and relations and are getting wages
ranging from 4000 to 5000 per month. Some of them had to also work in employers’ home
during ceremonies and special occasions without any remuneration. They had no knowledge of
labour department, labour laws and any trade union. They were even unaware of workplace
standards, health and safety measures and hazard free workplace. The age of the women ranges
between 16 to 24 years. Apparently, they were not seemed to be in good health as their faces
were looking faint and pale. For toilet, they had to go to their friend’s house adjoining to the
factory. They told that a few days back one of their fallow workers was injured during her
journey back to workplace and her right leg broke due to severe hit with a public vehicle. She
had no money to get proper medical treatment. On query they also told that they did not bring
their lunch in the factory as they could not find time to take meal due to heavy work load.

These lady workers were not registered either with PESSI or EOBI. In fact, the lady workers
have no facility or benefit out of any of the labour welfare scheme run by the Government
except the nominal wages they earn owing to their employment. They have no knowledge of
appointment letters. One of them explained that it was very difficult to survive economically
without a job. No good job was offered to women because they did not have the requisite
skills. Two of them were married and having three children each. Due to joint family system
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the other family members take care of their children when mothers are busy in the factories.
They had to do household chores and also to care their children on their return back from the
workplace late in the evening. Without having any promising future prospects they had find no
alternative but to work under harsh working conditions, long working hours, at the cost of
family sufferings and against nominal wages.

4.3. Home Based Women Workers

The group of home based workers pointed out that they are working in their neighborhood,
under the supervision of their neighbour who work for another person unknown to them. Most
of them were doing embroidery, stitching, nimko packing, trading etc. The working hours
were flexible and during the period they could leave for the lunch or any emergency. They
worked on piece rate basis and the intermediary employer (neighbour) pay them on the basis of
work they complete in a week. On average, they could earn Rs. 4000 to 6000 per month.
According to them the workplace is scanty and due to limited space they usually take the
material to their homes and bring back when completed. While at home they also engage their
daughters to complete the task quickly. No formal contract is signed between the employer,
intermediary and workers. The payment is made on work done basis without keeping record in
writing.

The home based workers working for an unknown employer did not know anything about their
constitutional and basic human rights guaranteed at the standard workplaces. They could not
get their basic rights of decent working conditions and terms of engagement. They could not
get them registered with EOBI & PESSI for old-age pension and health coverage. They
worked in isolation and did not know the real market value of their produce. When asked about
organization and right of association, they said that they can get real labour of their product if
united. Some of the HBWSs were of the view that they can start their own manufacturing if
credit and marketing skills are provided to them.

Own account HBWs were also represented. During the discussion, they informed that that
there was no facilitation by the Government in terms of credit for purchase of machinery, to
run business or to deal with emergent situation. The Government institutions adopt traditional
approach even when contacted and the cost of loaning is very high. There is no built in
stabilizer for them to continue their business even in hard times. They could not compete in the
market against the professional expertise of employers of the formal sector due to insufficient
entrepreneurial capabilities.

4.4. Results of Key Informant Interviews

The employers of informal sector informed that they have a lot of problems to remain in the
market as the cost of production has risen up due to high electricity bills and power shortage.
Due to a number of reasons, according to them, market is not stable and they have to close
down their business intermittently to avoid losses. They were satisfied over the working of

36 | Gender Analysis of Labour Laws



women workers in their factories and expressed to pay them in accordance with the
Government Notification of Minimum wages and could invest in improvement of working
conditions if facilitated by the Government in terms of tax concessions and rebates in
electricity.

The trade union leaders were worried about the issues of the women workers and stressed upon
the Government to take special measures to promote women employment in factories,
commercial establishment and shops. Labour laws should be amended to incorporate pro-
women provisions so that the women workers could be benefited from the existing schemes of
social protection and labour welfare. Special steps should be taken to make the workplace free
of sexual harassment. They also informed that women employed in the formal sector do not
participate in the trade union activities. The trade union leaders were in favour of any policy
and legislative intervention to ameliorate the conditions of women workers and home based
workers.

The Government officials working for the welfare of workers explained that some of the
labour laws are applicable to the workers of the informal sector and labour inspectors do not
visit those establishments due to non availability of transport, heavy work load and lack of
capacity. According to them, labour laws do not accommodate the concerns of part time
workers, piece-rated workers and self-employed workers. Special law, according to them, is
required to deal with working conditions and terms of employment of home based workers.
Similarly, practical steps are required to strengthen enforcement of Sexual Harassment at
Workplace Act, 2010.
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Recommendations and Way Forward

The Constitution of Islamic Republic of Pakistan guarantees equal rights at the workplace to
men and women in all respects. National Policies highlight assurance of the Government of
Pakistan to abide by its all international commitments and Constitutional guarantees in respect
of these basic human rights. However, labour laws of the country could not have been able to
translate these commitments in clear terms. As a result, there is always a room for exploitation.
What is required is a complete overhauling of labour laws with gender lens by incorporating
all the relevant provisions to make them gender friendly and extending legal coverage to
informal sector, agriculture sector, home based and domestic workers where most of the
women are employed.

The biggest challenge Pakistan facing today is that after the 18" Constitutional Amendment
the legislation on labour has gone to the provinces. Observance of international commitments
in letter and spirit through provincial legislation appears to be a major task for the Federal
Government for the times to come. The Government has to ensure firstly, that provincial laws
are framed according to these standards and secondly, to ensure that these laws are
implementation in true sense. Female labour force participation is gradually increasing in
Pakistan, the efforts, therefore should be focused to make their entry smooth and comfortable.
In this context, the Federal Government should prepare broad policy guidelines in the light of
ILO Conventions. UN Conventions and Constitutional provisions for the provinces to frame
their labour legislation.

The Federal Government has to establish a strong coordination set up which along with
providing necessary guidelines should also ensure that provincial laws exactly correspond with
the Constitution and international commitments on the basis of equity in all the provinces. The
laws should be framed after consultation with all the stakeholders and women workers with an
objective to make it plain and simple. Vague and absurd terminology must be avoided as it
may lead to exploitation. After ensuring that all the relevant provisions are incorporated in the
provincial laws, sincere efforts should be made by the provinces to implement these laws as it
is through implementation the fruits of these laws can reach to women workers of informal
sector, agriculture sector and home-base workers.

Awareness of labour laws to women workers should also be a major focus of efforts to realize
basic rights to women as in the absence of any knowledge they may not be able to benefit out
of them. Special efforts to organize women workers particularly women in informal sector,
through promotion of their right to freedom of association and bargain collectively may help
them raise voices against exploitation and to fight for their legal rights.

In addition, followings may also be taken into account while drafting labour policies, labour
laws and law enforcement mechanism.
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Labour Policies should not be drafted in isolation and restricted to the ILO in terms of our
international commitments and the provisions of UNDHR, ICC & PR, ICES&CR and
CEDAW may also be incorporated.

Every labour policy must have a separate section for the women workers in formal and
informal sector; which may also include time frame and action plans for
implementation of pro-women provisions. This need to be incorporated in the midterm
economic growth frameworks.

In future, all policies should suggest a timeframe for ratification of relevant ILO
Conventions C-177, C-183 and C-189.

Separate laws should be drafted for recognition and protection of home based workers
and domestic workers.

Special provisions may be added in Industrial relations laws to promote women
participation in the trade union activities.

Ensure extension of IRA to the contract workers working at home for the specific
industry.

Women should be given adequate representation in the workers management
committees at the plant level and industry level.

Women should be given due representation in the Governing Body of WWF and in the
BOT of EOBI.

Women should also be represented in the Provincial Minimum Wages Boards.

The nomination of women in the District Vigilance Committees under Bonded System
Abolition Act, 1992, may be reviewed.

Special provisions may be incorporated in all relevant laws for vocational training of
the female workers.

Maternity Benefits should be extended to the women in informal sector including home
based and domestic workers.

Special provisions may be incorporated in the social protection laws to provide
maximum coverage to the lady health workers.

Restructuring and reinvigoration of the inspection machinery of the Directorate of
Labour Welfare to promote gender sensitive inspection.

Recruitment of lady labour inspectors and their capacity development on gender
sensitive laws
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Introduction of special provisions under Road Transport Workers’ Ordinance, 1961 for
the bulk of lady workers employed in the transport sector in offices and vehicles.

A proper mechanism for research based law making should be set up and collaboration
with Industrial research department to be ensured. This would facilitate the women
workers with regard to occupational safety and health procedures.

The mechanism of OSH needs to be reviewed in light of the informal sector catering
the need of women in informal sector. Exclusive trade wise SOP need to be developed
for the protection of women in informal sector.

Extension of health cards schemes to the women workers and especially for women in
informal sector.

Health and Safety: A Tripartite Council on Health and Safety be set-up to identify
health and safety hazards for workers of all economic sectors and to make
recommendations for safety measures on a continuous basis.

One unit for the data collection of women workers to be set up under the supervision of
Labour Directorate and provincial bureaus of statistics.

Setting up of a Commission for the informal sector in order to oversee the issues and
challenges of the sector. This commission should be notified at provincial level and
should take the responsibility of addressing issues of informal sector, law making
economic frameworks and to be linked with reduction of poverty.

40 | Gender Analysis of Labour Laws



References
Government of Pakistan 2005. Labour Protection Policy: Policy Planning Cell, Ministry of Labour,
Manpower and Overseas, Islamabad.

Government of Pakistan 2006. Labour Inspection Policy: Policy Planning Cell, Ministry of Labour
and Manpower and Overseas Pakistanis, Islamabad.

Government of Pakistan. Labour Laws of Pakistan.
PILER, 2010. Gender Review of Labour Laws, Karachi, Pakistan.

UNDP 2010. Benchmarking National Legislation for Gender Equality: Finding from five Asian
Countries, UNDP Asia-Pacific Regional Center Bangkok.

41 | Gender Analysis of Labour Laws



Format Questionnaire for Focus Group Discussion and Key Informant
Interviews

1. Terms of Employment

Since how long you have been engaged with the present organization?
How did you get this job?

Whether appointment letter has been issued? If not what are the reasons?

Have you got any opportunity of upward promotion in the present organization? If no why? if
yes then after how many months, years ?

Have you ever gone through training or skill development through your organization? Has it
benefitted you?

Did you get bonus etc.?
2. Industrial Relations

Q) Do you have trade union in your establishment? If yes, whether it is represented by
lady workers in its executive body? If No then what are the reasons?

(i)  Are you satisfied with the role CBA union of your factory is playing for facilitating
women workers at the workplace and for the welfare of lady workers?

(iii)  Are women represented in different committees to participate in decision making with
the management? If yes then what is the ration and if no then what are the reasons in
your view?

(iv)  As a member of TU do you attend the trainings of organized by TUs and how it has
benefitted you in terms of rights and bargaining?

3. Working Conditions

Q) What are the working hours of lady workers?
(i) Do women work in the night also?

(iii) Do the factory has day care center?

(iv)  How many days in a week you generally work?
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(v)
(Vi)

(vii)
(viii)

(i)

Whether transport facility is provided to the lady workers?

Whether precautionary measures have been taken to protect the lady workers from
health hazards at the workplace?

Whether separate toilet and urinals have been established for male and female workers?
Is there established a day care center in the factory you are working?

Do you get leave whenever you require?

Whether women workers have been provided separate space in canteen?
Have you ever seen any officer from Labour Department visiting the factory?
Harassment at Workplace

Do you know, what is sexual harassment?

Are you aware of any legislation on Sexual harassment?

Can you recall any case of sexual harassment at your workplace?

Does the factory have any committee to deal with sexual harassment?

If yes, whether women are represented in that Committee?

What role Trade union has played in resolving of the issue of sexual harassment of w
female worker? If

Social Protection and Labour Welfare
Do the lady workers are registered with PESSI and EOBI?

Do you get marriage grant, talent scholarship, accommodation or any other facility
provided by the Workers’ Welfare Board?

Wages

What is the minimum wage in the establishment you work?
Whether men and women receive same wages?

Did you ever get advance or loan from your employer?
Maternity Benefits

Did any women in your factory get maternity leave during the last year?
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(i) If any lady worker went on maternity leave, whether she was paid maternity benefit
according to law?

(iii)  Whether the employer engaging women in his factory has submitted annual return as
required under Rule, 9 of Maternity Benefits Rules, 19617

Home Based Workers / Self Employed / Informal Sector

Tor workers

Q) What are your terms of engagement? (employed/ self-employed)
(i) Do you work at your home or in others home?

(iii) Do you have knowledge of labour laws? (trade union, laws for workplace protection,
social protect, welfare)

(iv)  How about payment of contribution for social security and old-age pension?

Key Informant Interviews

() What are the issues and problems confronted with women workers?

(i)  What are the issues of HBWSs?

(iii) Do you think the existing labour laws are applicable to the workers of informal sector?
(iv)  If not, what types of laws are required to cover these workers?

(v) What policy measures do you think are necessary for coverage and protection of home
based workers under various labour laws and social protection schemes?

(vi)  Plsuggest whether Pakistan should ratify C-177, C-183 & C-189?
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